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IN THE COURT OF APPEAL OF THE STATE OF CALIFORNIA

THIRD APPELLATE DISTRICT
JESS BOURQUEZ et al.,
Petitioners,
V. C055402
THE SUPERIOR COURT OF SACRAMENTO
COUNTY,
Respondent;
THE PEOPLE OF THE STATE OF CALIFORNIA,
Real Party in Interest.
STATEMENT OF THE CASE

Petitioners, Jess Bourquez et al., were each involuntarily committed
for two-year terms pursuant to the Sexually Violent Predator (SVP) Act (Welf.
& Inst. Code,Y § 6600 et seq.). Prior to September 20, 2006, the District
Attorney of Sacramento County timely filed petitions to recommit petitioners
pursuant to the SVP Act. Those petitions were pending before respondent
court, the Superior Court of Sacramento County, as of September 20, 2006, and
petitioners were, and continue to be, detained under the care and custody of the
California Department of Mental Health pending proceedings on the petitions.
(See Pet.’s Exh. E.)

On September 20, 2006, the Governor signed into law Senate Bill
1128 (hereinafter SB 1128), which amended the SVP Act to increase the length

of the commitment term from two years to an indeterminate term. The bill was

1. Unless otherwise designated, subsequent statutory references are to
the Welfare and Institutions Code.



enacted as an urgency measure, to go into effect immediately. (Stats. 2006, ch.
337 (SB 1128), § 55, eff. Sept. 20, 2006.) Shortly thereafter, on November 7,
2006, the voters passed Proposition 83, also known as “Jessica’s Law.” (See
Ballot Pamp., Gen. Elec. (Nov. 7, 2006) text of Prop. 83, pp. 135-138.) Like
SB 1128, Proposition 83 made the commitment term for SVPs indeterminate.
(Ballot Pamp., Gen. Elec. (Nov. 7, 2006) text of Prop. 83, § 27, p. 137, eff.
Nov. &, 2006.)

On or about December 20, 2006, respondent court requested briefing
in petitioners’ cases on the following questions: (1) in light of the amendments
to the SVP Act effected by SB 1128 and Proposition 83, does respondent court
have jurisdiction over the pending SVP recommitment proceedings?; and (2)
if the court does have jurisdiction, are petitioners now subject to indeterminate
terms (rather than two-year terms) of recommitment? (See Pet.’s Exh. A atp.
2))

On February 16, 2007, following briefing by the parties (Pet.’s Exh.
C), a hearing was held before respondent court. (See Pet.’s Exh. D [transcript
of hearing].) On February 27, 2007, respondent court issued a written ruling
in which it declared that “[t]he Legislature and the electorate clearly intended
that the new indeterminate commitment scheme begin application immediately,
to include SVPs who had [recommitment] petitions pending at the time of the
- enactment of SB 1128 and Proposition 83.” (Pet.’s Exh. E.) Accordingly,
respondent court ordered that the recommitment petitions shall remain pending
and be considered as petitions for indeterminate terms. (Pet.’s Exh. E.)

On April 13, 2007, petitioners filed in this Court the instant petition
for writ of mandate. Petitioners specifically request that this Court issue an
order restraining respondent court from continuing with proceedings on the
recommitment petitions and directing respondent court to dismiss the petitions

for want of jurisdiction. In the alternative, petitioners request that this Court



issue an order directing respondent court to vacate its order finding that
petitioners are subject to the amendments of the SVP Act effected by SB 1128
and Proposition 83. (Pet. at pp. 8-9.)

On April 18, 2007, this Court requested that real party in interest, the

People of the State of California, file written opposition to the petition.
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RESPONDENT COURT RETAINS JURISDICTION
OVER SVP RECOMMITMENT PROCEEDINGS

Petitioners argue that respondent court does not have jurisdiction over
SVP recommitment proceedings because the provisions for recommitment that
previously were included in sections 6604 and 6604.1 were deleted with the
passage of Proposition 83 (and, before that, were deleted with the enactment of
SB 1128). (Pet. at pp. 12-20, 24-25.) Petitioners’ claim fails because, with the
passage of Proposition 83, section 6604.1 specifically provides for
recommitment proceedings, and, in any event, petitioners’ interpretation of
Proposition 83 is contrary to the intent of the voters.

At the time the recommitment petitions at issue were filed, section
6604 provided in pertinent part:

The court or jury shall determine whether, beyond a reasonable
doubt, the person is a sexually violent predator. ... If the court or
jury determines that the person is a sexually violent predator, the
person shall be committed for two years to the custody of the State
Department of Mental Health for appropriate treatment and
confinement in a secure facility designated by the Director of Mental
Health, and the person shall not be kept in actual custody longer than
two years unless a subsequent extended commitment is obtained from
the court incident to the filing of a petition for extended commitment
under this article . . . .

(Ttalics added.) Likewise, section 6604.1 provided:

(a) The two-year term of commitment provided for in Section
6604 shall commence on the date upon which the court issues the
initial order of commitment pursuant to that section. The initial
two-year term shall not be reduced by any time spent in a secure
facility prior to the order of commitment. For any subsequent
extended commitments, the term of commitment shall be for two years
commencing from the date of the termination of the previous
commitment.



(b) The person shall be evaluated by two practicing psychologists
or psychiatrists, or by one practicing psychologist and one practicing
psychiatrist, designated by the State Department of Mental Health.
The provisions of subdivisions (¢) to (i), inclusive, of Section 6601
shall apply to evaluations performed for purposes of extended
commitments. The rights, requirements, and procedures set forth in
Section 6603 shall apply to extended commitment proceedings.

(Ttalics added.)
Effective September 20, 2006, section 6604 was amended to provide
in pertinent part:

The court or jury shall determine whether, beyond a reasonable
doubt, the person is a sexually violent predator. ... If the court or
jury determines that the person is a sexually violent predator, the
person shall be committed for an indeterminate term to the custody of
the State Department of Mental Health for appropriate treatment and
confinement in a secure facility designated by the Director of Mental
Health. . ..

(Stats. 2006, ch. 337 (SB 1128), § 55, eff. Sept. 20, 2006.) Similarly, section
6604.1 was amended to provide:

(a) The indeterminate term of commitment provided for in
Section 6604 shall commence on the date upon which the court issues
the initial order of commitment pursuant to that section.

(b) The person shall be evaluated by two practicing psychologists
or psychiatrists, or by one practicing psychologist and one practicing
psychiatrist, designated by the State Department of Mental Health.
The provisions of subdivisions (c) to (i), inclusive, of Section 6601
shall apply to evaluations performed pursuant to a trial conducted
pursuant to subdivision (f) of Section 6605. The rights, requirements,
and procedures set forth in Section 6603 shall apply to all
commitment proceedings.

(Stats. 2006, ch. 337 (SB 1128), § 56, eff. Sept. 20, 2006.) Neither amended
section expressly provided for the filing or litigation of a recommitment petition
under the SVP Act.

On November 7, 2006, the voters passed Proposition 83, which
amended both sections 6604 and 6604.1. As amended by Proposition 83,



section 6604 reads, in pertinent part, the same as it did following amendment
by SB 1128. (Ballot Pamp., Gen. Elec. (Nov. 7, 2006) text of Prop. 83, § 27,
p. 137, eff. Nov. 8, 2006.)¥ As amended by Proposition 83, section 6604.1
provides:

(a) The indeterminate term of commitment provided for in
Section 6604 shall commence on the date upon which the court issues
the initial order of commitment pursuant to that section.

(b) The person shall be evaluated by two practicing psychologists
or psychiatrists, or by one practicing psychologist and one practicing
psychiatrist, designated by the State Department of Mental Health.
The provisions of subdivisions (c) to (i), inclusive, of Section 6601
shall apply to evaluations performed for purposes of extended
commitments. The rights, requirements, and procedures set forth in
Section 6603 shall apply to all commitment proceedings.

(Ballot Pamp., Gen. Elec. (Nov. 7, 20006) text of Prop. 83, § 28, p. 137, eff.
Nov. 8, 20006, italics added.)

Petitioners’ argument can be summarized as follows: The provisions
for recommitment that previously were included in sections 6604 and 6604.1
were deleted with the passage of Proposition 83 (as they were before that with
the enactment of SB 1128), and absent any statutory reference to extended
commitments, the extended commitment (or recommitment) petitions pending
against petitioners are no longer authorized by law and should be dismissed.
(Pet. at pp. 15, 20, 24, 26.) Moreover, because section 6601, subdivision (a),
only provides for SVP commitment proceedings to be initiated against persons
who are currently in prison, new petitions cannot be filed against petitioners.

Thus, the argument goes, petitioners (and the hundreds of other SVPs currently

2. Petitioners have included as Exhibit F to their petition pages 44, 137,
and 138 of the Ballot Pamphlet from the November 7, 2006, General Election.
The People will be citing to these same pages of the Ballot Pamphlet as well as
to additional pages. For this Court’s convenience, the People will include as
Exhibit 1 to their opposition all of the pages of the Ballot Pamphlet to which
they will be citing and will include additional pagers as for completeness.
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